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Court and the Board may grant appli-
cations for suspension of deportation
and adjustment of status under section
244(a) of the Act (as in effect prior to
April 1, 1997) or cancellation of removal
and adjustment of status under section
240A(b) of the Act that meet the statu-
tory requirements for such relief and
warrant a favorable exercise of discre-
tion until the annual numerical limita-
tion has been reached in that fiscal
year. The awarding of such relief shall
be determined according to the date
the order granting such relief becomes
final as defined in 8§§1003.1(d)(3) and
1003.39 of this chapter.

(1) Applicability of the annual cap.
When grants are no longer available in
a fiscal year, further decisions to grant
or deny such relief shall be reserved
until such time as a grant becomes
available under the annual limitation
in a subsequent fiscal year. Immigra-
tion judges and the Board may deny
without reserving decision or may pre-
termit those suspension of deportation
or cancellation of removal applications
in which the applicant has failed to es-
tablish statutory eligibility for relief.
The basis of such denial or
pretermission may not be based on an
unfavorable exercise of discretion, a
finding of no good moral character on a
ground not specifically noted in section
101(f) of the Act, a failure to establish
exceptional or extremely unusual hard-
ship to a qualifying relative in can-
cellation cases, or a failure to establish
extreme hardship to the applicant and/
or qualifying relative in suspension
cases.

(2) Aliens applying for additional forms
of relief. Whether or not the cap has
been reached, the Immigration Court
or the Board shall adjudicate concur-
rently all other forms of relief for
which the alien has applied. Applica-
tions for suspension of deportation or
cancellation of removal shall be denied
in the exercise of discretion if the alien
is granted asylum or adjustment of sta-
tus, including pursuant to section 202
of NACARA, while the suspension of
deportation or cancellation of removal
application is pending. Where an ap-
peal of a decision granting asylum or
adjustment is sustained by the Board,
a decision to deny as a matter of dis-
cretion an application for suspension of
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deportation or cancellation of removal
on this basis shall be reconsidered.

[63 FR 52138, Sept. 30, 1998, as amended at 66
FR 6446, Jan. 22, 2001]

§§1240.22-1240.24 [Reserved]

Subpart C—Voluntary Departure

§1240.26 Voluntary departure—au-
thority of the Executive Office for
Immigration Review.

(a) Eligibility: general. An alien pre-
viously granted voluntary departure
under section 240B of the Act, includ-
ing by the Service under §240.25, and
who fails to depart voluntarily within
the time specified, shall thereafter be
ineligible, for a period of ten years, for
voluntary departure or for relief under
sections 240A, 245, 248, and 249 of the
Act.

(b) Prior to completion of removal pro-
ceedings—(1) Grant by the immigration
judge. (i) An alien may be granted vol-
untary departure by an immigration
judge pursuant to section 240B(a) of the
Act only if the alien:

(A) Makes such request prior to or at
the master calendar hearing at which
the case is initially calendared for a
merits hearing;

(B) Makes no additional requests for
relief (or if such requests have been
made, such requests are withdrawn
prior to any grant of voluntary depar-
ture pursuant to this section);

(C) Concedes removability;

(D) Waives appeal of all issues; and

(E) Has not been convicted of a crime
described in section 101(a)(43) of the
Act and is not deportable under section
237(a)(4).

(if) The judge may not grant vol-
untary departure under section 240B(a)
of the Act beyond 30 days after the
master calendar hearing at which the
case is initially calendared for a merits
hearing, except pursuant to a stipula-
tion under paragraph (b)(2) of this sec-
tion.

(2) Stipulation. At any time prior to
the completion of removal proceedings,
the Service counsel may stipulate to a
grant of voluntary departure under sec-
tion 240B(a) of the Act.

(3) Conditions. (i) The judge may im-
pose such conditions as he or she deems
necessary to ensure the alien’s timely
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departure from the United States, in-
cluding the posting of a voluntary de-
parture bond to be canceled upon proof
that the alien has departed the United
States within the time specified. The
alien shall be required to present to the
Service, for inspection and
photocopying, his or her passport or
other travel documentation sufficient
to assure lawful entry into the country
to which the alien is departing, unless:

(A) A travel document is not nec-
essary to return to his or her native
country or to which country the alien
is departing; or

(B) The document is already in the
possession of the Service.

(if) The Service may hold the pass-
port or documentation for sufficient
time to investigate its authenticity. If
such documentation is not imme-
diately available to the alien, but the
immigration judge is satisfied that the
alien is making diligent efforts to se-
cure it, voluntary departure may be
granted for a period not to exceed 120
days, subject to the condition that the
alien within 60 days must secure such
documentation and present it to the
Service. The Service in its discretion
may extend the period within which
the alien must provide such docu-
mentation. If the documentation is not
presented within the 60-day period or
any extension thereof, the voluntary
departure order shall vacate automati-
cally and the alternate order of re-
moval will take effect, as if in effect on
the date of issuance of the immigration
judge order.

(c) At the conclusion of the removal
proceedings—(1) Required findings. An
immigration judge may grant vol-
untary departure at the conclusion of
the removal proceedings under section
240B(b) of the Act, if he or she finds
that:

(i) The alien has been physically
present in the United States for period
of at least one year preceding the date
the Notice to Appear was served under
section 239(a) of the Act;

(if) The alien is, and has been, a per-
son of good moral character for at least
five years immediately preceding the
application;

(iii) The alien has not been convicted
of a crime described in section
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101(a)(43) of the Act and is not deport-
able under section 237(a)(4); and

(iv) The alien has established by
clear and convincing evidence that the
alien has the means to depart the
United States and has the intention to
do so.

(2) Travel documentation. Except as
otherwise provided in paragraph (b)(3)
of this section, the clear and con-
vincing evidence of the means to de-
part shall include in all cases presen-
tation by the alien of a passport or
other travel documentation sufficient
to assure lawful entry into the country
to which the alien is departing. The
Service shall have full opportunity to
inspect and photocopy the documenta-
tion, and to challenge its authenticity
or sufficiency before voluntary depar-
ture is granted.

(3) Conditions. The judge may impose
such conditions as he or she deems nec-
essary to ensure the alien’s timely de-
parture from the United States. In all
cases under section 240B(b) of the Act,
the alien shall be required to post a
voluntary departure bond, iIn an
amount necessary to ensure that the
alien departs within the time specified,
but in no case less than $500. The vol-
untary departure bond shall be posted
with the district director within 5 busi-
ness days of the immigration judge’s
order granting voluntary departure,
and the district director may, at his or
her discretion, hold the alien in cus-
tody until the bond is posted. If the
bond is not posted within 5 business
days, the voluntary departure order
shall vacate automatically and the al-
ternate order of removal will take ef-
fect on the following day. In order for
the bond to be canceled, the alien must
provide proof of departure to the dis-
trict director.

(d) Alternate order of removal. Upon
granting a request made for voluntary
departure either prior to the comple-
tion of proceedings or at the conclusion
of proceedings, the immigration judge
shall also enter an alternate order or
removal.

(e) Periods of time. If voluntary depar-
ture is granted prior to the completion
of removal proceedings, the immigra-
tion judge may grant a period not to
exceed 120 days. If voluntary departure
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is granted at the conclusion of pro-
ceedings, the immigration judge may
grant a period not to exceed 60 days.

(f) Extension of time to depart. Author-
ity to extend the time within which to
depart voluntarily specified initially
by an immigration judge or the Board
is only within the jurisdiction of the
district director, the Deputy Executive
Associate Commissioner for Detention
and Removal, or the Director of the Of-
fice of Juvenile Affairs. An immigra-
tion judge or the Board may reinstate
voluntary departure in a removal pro-
ceeding that has been reopened for a
purpose other than solely making an
application for voluntarily departure if
reopening was granted prior to the ex-
piration of the original period of vol-
untary departure. In no event can the
total period of time, including any ex-
tension, exceed 120 days or 60 days as
set forth in section 240B of the Act.

(g9) Administrative Appeals. No appeal
shall lie regarding the length of a pe-
riod of voluntary departure (as distin-
guished from issues of whether to grant
voluntary departure).

(h) Reinstatement of voluntary depar-
ture. An immigration judge or the
Board may reinstate voluntary depar-
ture in a removal proceeding that has
been reopened for a purpose other than
solely making application for vol-
untary departure, if reopening was
granted prior to the expiration of the
original period of voluntary departure.
In no event can the total period of
time, including any extension, exceed
120 days or 60 days as set forth in sec-
tion 240B of the Act and paragraph (a)
of this section.

[62 FR 10367, Mar. 6, 1997, as amended at 67
FR 39258, June 7, 2002]

§§1240.27-1240.29 [Reserved]

Subpart D—Exclusion of Aliens (for
Proceedings Commenced
Prior to April 1, 1997)

§1240.30 Proceedings prior to April 1,
1997.

Subpart D of 8 CFR part 240 applies
to exclusion proceedings commenced
prior to April 1, 1997, pursuant to the
former section 236 of the Act. An exclu-
sion proceeding is commenced by the
filing of Form 1-122 with the Immigra-

§1240.32

tion Court, and an alien is considered
to be in exclusion proceedings only
upon such filing. All references to the
Act contained in this subpart are ref-
erences to the Act in effect prior to
April 1, 1997.

§1240.31 Authority of
judges.

In determining cases referred for fur-
ther inquiry as provided in section 235
of the Act, immigration judges shall
have the powers and authority con-
ferred upon them by the Act and this
chapter, including the adjudication of
applications for adjustment of status
pursuant to section 202 of Pub. L. 105-
100, or section 902 of Pub. L. 105-277.
Subject to any specific limitation pre-
scribed by the Act and this chapter,
immigration judges shall also exercise
the discretion and authority conferred
upon the Attorney General by the Act
as is appropriate and necessary for the
disposition of such cases.

[62 FR 10367, Mar. 6, 1997, as amended at 63
FR 27829, May 21, 1998; 64 FR 25766, May 12,
1999]

§1240.32 Hearing.

(a) Opening. Exclusion hearings shall
be closed to the public, unless the alien
at his or her own instance requests
that the public, including the press, be
permitted to attend; in that event, the
hearing shall be open, provided that
the alien states for the record that he
or she is waiving the requirement in
section 236 of the Act that the inquiry
shall be kept separate and apart from
the public. When the hearing is to be
open, depending upon physical facili-
ties, reasonable limitation may be
placed upon the number in attendance
at any one time, with priority being
given to the press over the general pub-
lic. The immigration judge shall ascer-
tain whether the applicant for admis-
sion is the person to whom Form 1-122
was previously delivered by the exam-
ining immigration officer as provided
in 8 CFR part 1235; enter a copy of such
form in evidence as an exhibit in the
case; inform the applicant of the na-
ture and purpose of the hearing; advise
him or her of the privilege of being rep-
resented by an attorney of his or her
own choice at no expense to the Gov-
ernment, and of the availability of free

immigration
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